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I rcfo;· Lo iii!:! t:urr~n1kg.i:ii.'.1:ivc1·cfom1 being un:..k:-u:~k~n by L!1e Ciovt!l"llil'~enc wi~h 
advice from SAPOL and in pa1tic:11 lar the dc:vcl opment of reg11 I rnfons [n support of the 
.s·c1rious and Organf.<:;,?d Crime: (Control) Act 2()08 (hereinafter refe1TCd 10 f.S the 
"Act'"). 

The n:.gu l aLions under this /\ct rel ate specifically to the defl 11+~ ion of' scri Otts crim inf:l I 
offences' by virtue of Section 3; the definition of 'convictions r~f a pn!seribad kJmJ' 
rel cvant tn the offence of Crimi rial A~rnod ati ons umkr Section 3 5 (3} ~ind to f:l 
number of 'di.rregardl!d rsssocia1;om' umlcr Sec1ion 3 5 (6) of the Act. 

Jn Lhe preparation ancl drafting of these reg11lations r _provide I.he foilowing aclvict::. 

pgfinition of"Serious (J.r~minal Offonccs'" 

'Serious criminal oJYenc~s· are directly linked to 'seriQus clim:irnl activiry' under the 
Acl. Serious criminal activiLy is a f·1mdamen1r.il evidcnti,:,ii·y requircrni::11~ in i-i1.1p:im1 of 
u 'declr:iration' made aga[n:;t an org;.mi.:::fl1ion; and a 'control order" ii:;si..;ed by ;,1 

i'v1 flgist:·r:tc' s coun agai 11st an inc:J iv i ch IA l. J t furthr:r re ll.-1tcs to om:: of a 11um her of 
cm1s}demtions a Senior Pnlice Officer rnust h:we regr-irci to when issuing n pub]jc 
~afcty order. 

Tb c dcfi nition n r · serio11s ~riminal offences' al I ows. for all indictabl c ofi'cnce:;, 
\vh.e1.her m.:~jor or minor, rclevan~ lo ei1her n.n organii::Dtion nr an individirnl, lob::. 
presented as part.of an app l ic<ltion of n dee] ar;;ition or controi order, 

Thi.:: iimad and non prescriptive nature of this definitinn is intentional in il.i:; design, to 
c11plure historic, p:-c:'lcnl and fulurc.: ~;i..:,-im1.s offr:ncc:s ~ommi1:cd by im!ividunls or 
mem bcr.s or·· scrinus FJnd orgim iscd crime groups. 

fi...:11hcrmorc this defini Linn .~eeb to c.ounl:r \he abifrynf serkn.1s flll(I Ol'QJtniscd cr~mc 
grm.ip.'l tn d ivcr<:i r·y n1~d re:-· fnct 1s fotme cri m inn I W":ti viti~:s m1 i.:.lide the re.ac.h nf more 
prescriptive kgish.Llior1. 

l tmders~ana Lha: during foe :·ecc111 par:iamcntary debate in the Legisiativc Co;mcil cm 
the Acl, auernpL;.; were m~dc i.hrough amendments by cmss bcm-Ji n1c.:mbe:rs 10 

prescribe in J~gislt~tion .::.~alegnries of crime.s Lhat would conslitute this definit~C1n .:ind 
lhat nn each occn~in:i fi .. lnd~i.ni entfl I cr[mes 1md er~ r.i ken by !;e:-io11s and orgAn is eel r..rimc 
group::;; fm c,xAmpk. e.ompuler c.rime. identity theH ancl money lmmder~ng wer·e 
nvc:ifookt·cl. This l:!g-hfights the dangc1·s of being too prescriptive in the dcfin.itloit. 
Furthermore \vith fortht:r legl!'lative inlfo1tives c.mrenily being developed u;1dcr :be 



;i.tJy re:Jsons for ~hcse specific nffcnce 1ypcs nrc mirlincd as folk)v.,.s: 

S1.1.mmarv Firaarms Otfonr.1Js 

Firearms arc key· ihslrumcn1.s nf violence in OMCG cnll.urc. S;\POL investig.a.Lions 
into OM.CG related firearms and weapons orfending ove1· the past 7 yl:':ars highlights 
continued posse~si on and u~e of firearms anrl \vcapons by both O~v!CG mcm::icrs and. 
associates. Pcrn~ession and use of tht::sc vveapcms in public places (im:luding lic.en:<ied 
prcmjses} has 1md l:Ominues :o prcscnl. .1.1 11erio11s ri.iik to pubiic .safety. 

Firearms offences under Sections 1 !: 14, 1/.la, of the Firearms Act, 1977 i·el::iting Ln 
pos.se.ssion, use, acquisition and supp!y of firearms are relevant to the definition or 
'serious criminal offence'. Whilsl these are incl ictahle. offences by st;'ict 
C la.'IHi fic!l.tion, the respec~i V:::: l cgislation provides for pmseCUtol'Js I discretion to cl ea] 
with these offences as stm11'l1ary rnaltcl's, thereby resulLing i11.<1m11n1ary cmwicti011s. 

A number of nut.Jaw motorc::yl:le gang memb~r!':l and their a.<>flociflle$ have s•.1r:11m.iry 
convictions for firearms offence~ under t11c Firearnt~ Act T 977. \Vhil Rt SAPO L. has 
chr-irged nut!aw mntorcycle garig mr:mher1' and F.L!'l~ocin1cs wiLh mr:rjor indic-mblc 
·firearms offences as F.l 1·e.c;~1lt of inve~tig.al ions, many or· Lhcsc J1ave n.:s\J]led in 
.iitltnmary convi c.dons. 

Exclusjon nr firearms rrffrncl!S beard and detem1ined :mmmm·ily would lcBve a 
significant gar:: in being Ab!e to "Present relevant evidence ofbmh sel'iou~ criminBl 
activily and !he risk to public safci:y pnsecl by OMCG members and assodate:=; aH well 
as mernbcrs of other seriou.<: and orgi:1.11iscd crime gmups. 

Firearm!l offences under .Sections ~5 (]a) and I 5 (1 f) .\~mnnary q[fence.s Act 1953 for 
ex amp le, rd ate to conLro l of a loaded :firearm or firearm and loatlt::d magazine in a 
public place; and oin·ying or having cont.m I t) fa loaded fitcarm or !ire aim ::incl I ()adcd 
rn agazine in a pL1blic plu{'.e. These i:ypcs of ::mmmnry o rFenccs .:i.re re lcvant 1 o OM CG 
and gang related violence in public places. 

Furlht:rmore, I mn advis~d ~hai dt:rkg 1he debate in the: Legi:-.:lmivc Council nn thi.:;; 
issue, ibe Mcm her n; the Lcgish1\ ivc Counci 1, S and.~~.1 Kan ck wa~~ prci:Jared 1 o m..:ccpt 
SAPOL advice thal Grcam1s offences ol a ~ti nmuJ.ry nahire ~houki b~ inclLLdcd wi 1.h~n 
the !lefinit.icm o[ 'scriou.s crimin::il ntfoncc:s' and induded ;.bis in her prnposccl 
amcndmenl. h"• prescribe crime tyi:>e~ withiu the Act. 

Po.rsc.s.1·ion o{.D(;np-c.•mu.1_:Articll:.'s, P{~~!hibift-xl H:'.f.a.wm.\' 
Like firearms, weapon:; arc als(l key instrnntc1~ts of v1ole.nce in OMCG cull.urc and 
there j,o:;·a :o:;trm1g correlation betwE.elt OL\·1CO member,:; nncl f.l5.)nciates wi1h the 
posse.ssic.m nr p"Lohjbited weapons 1md dangerous articles. The pns.llcssion 01' 8ut:h 
we<irons is mor(: generally a feature nf many ~rime g;rnups. SA POL investigations 
into OMCG posses::;ion offi;eanns ~nd ... ,,.capons ~11ecifically ~etwccn 20{)6 nnd :?.OM 
n:sulte~: : r~ the crmtinucc i'ietZUl'C of sud; .,,..,•r:;:i pon~ including bu rid held :<i~Lm--gun ~ 
(sornc cl1sgL1:seJ as mobile tclcpbone~). knuckle: -:.lusters. dod:I:: cd!;!cd lrnive~ and thr: 
Ii kc. T n many cases these \-'>'Cf.lpon8 uccompar:.ic:cl other i 11 egr:i I i1 mart.is. 



Government's ~egislr:iliv:= reform !Jn..1grnm to ~iddrei:;s serious and organised cr:mc, 
:ut·.n: offences mi:iy have hc:n excluded. 
1 am nclvlsed Uwt offcers froa1 vv·1thin Legal I'olicy and Legislatlon Se~tion of your 
dcpartmcnl a:·e rnrrer1tly assessing a number or nnn crime rel::ited indictable offonces 
for your GOn.'iidern1ion of exclusion from the definition of 'se1ious criminal offences'. 
St\POL is aMc to provide ('Jnvice on these offrnces, once identified, for their 
relcv~rn ce tn se1·inus an cl org;mi sed crime. 

For r.hc rc:;isons t hsve nu11incd above, it is my r~commendation thflt no inclicLabk 
offence relf.lting to criminl'.l[ nctivity {1m~jm and minor) be cxr.iwied frnm 7he definition 
oF'scrinus c.riminal oflenc,cs'. · 

The, definiLion or 's~r!ous crim;nal ofTcnc.cs' al.so provides for prcscrioing S~lmll1f.l1')1 
offence~. T nOLe tha~ the Sumrnnry Offonccs (General) Reguhitions currently iisr n 
rwmher nf ~i..;mmary offences fm the pt1rpo~e nf anti~fo~tificatio11 rroctc(:ings under 
the Summary Offonce.s At~, 1953 ;::ind that they lwve a direcL relationship ro otvfCG. 
Ir [5 my view Lhnt tltal theHe offencl:S rcmr:iin relevant ;o th~ definition ('f '~t::rioui:; 
c1imirwl offences' ::ind shnulcl be incJ ude<l. 

The.se .'ipcc.ific offences were cnnfi.nccl to crime~ likely tn be frmnd wi!hin or rcle,1an1 
to aTI OL1llaw rnororcyck: gang clLlbhouse, and in r.;onsiderntinn nf Lhe broader 
appli ca ti on 0f the Act targeLing ct'irn]mi.! mganism:i011s, i!s mem be.rs arid their 
assncif1tcs it is apprnpriale· w expand upon (hi.:;se offence.\ wiih sppropl'ia1.c 
j usi:ific.ation. 

Jn addi11on w "these offences T recommended the following s11n1mary ~rfonccs with 
Iink~ 10 serious ;:incl orgm1!iieJ crime i.K':ttvity he con::::;iclcred for inc]w;ion: 

1. Fircarn"ls offenc~s under lhE! Snmmnry Offonces Act 1953 
2. Firearms uffenc~s under the fin:!aoms Act l 977 thal. have been heard 11nd 

de~ermi ned .as sur:;Hm:.ry offi.:-nces 
3. Possession of 'dangerous. anidcs' and 'prnhibitcd weapon!i' under the Summsry 

Offence::: Act 1953 · 
4. Possc-;;sinn, m;:mufaci•.ire, snlc or !iupp!y of body ;;.rmnur t:ridcr the Sumnwry 

0 ffon c es A ct 1 ()5 3 
S, Pmsri111ti Cl'!. ri ffc::1cc~- re la Ling w 'proc.mer:1en L for prostitufirn:'; 'I iving of: the 

cBrntngs of a prosl itute'; 'keeping rind managing b rntheis' and <pcrmitti.ng 
prGmises to be used as a brothel' 

6. 'Br~be.ry• under 1.be Summary Offences Act 1 95 3 
7. Attempt, counsd, pro cur~. fl id or a bet and consphacy rn commit any of 1.he:.:;e 

offence~. 

t consider i1 imp{lrtt1n~ 1'ha1 in d:ai°Li:;-1g these reg1.1ii.L(!nn'.• tlwt thl'.}' fll'f' nni ~'° spet:['.ic ir: 
their refere1we to parlicul ar .Scc.J.inn :rnmbers wi Lhin kgisl8ticm that Lhey (xc:·.ide or 
l ir1t il tl1c s<:.opc of relevf1.nt evi denc.I::! nf hi.~aoric r.ir future offe;i l:cs, 

Tl:c rdr:.V(:ltlC~ of this f'nr the .A.cl is Lllfll c~vidr:nce pn J'ni•wr:trc:l lll '.'.llJ';-iorl nr <!. 

dec.laraLion, a l'.omrnl on.kr, ur ;:;uh lie s;:ifety order a~low:s toi" tbi.: t1sc of ~vidc!1ce of 
p?.s.t and rre.5ent seri01.1:-:; cirninal HCliviry. 
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Rody Armom under Section 1 SA (l (a) and (b) of the Summwy ({(fences Acr !953 
relate.5 Lo m:.mufo.cturc. se I l, 5npply, or deal;;; in body armou•·: rmd fl1e possession of 
hody armour. Po::.session of body annom amongst ·outlaw mNorcyde gang m:=:mhcrs 
is 1-1 growing concern for SAPOL. In s~1ccessiv·e SAPOT. Operation:: in 2006 and 
2007, body nr:-nour \vas locs1eJ in premises ncc.01~'lpa1~iccl by foearrns cl11ci 
a.mmunitlon. In some c;:ises body armour c0111ainecl c.onc.caicd l'::rrnd guns. Thi; 
kicati 011 and seizure of body ::i.rmour f:-orn tT1e general community is 1wt <'in cvcryrl::iy 
occurrcnc.c. Like fire:an~1s snd weapons, body armOtLr is an mrn1ctive cornrnodily for 
OMCG, sssoci;::iten with their hi~tnry and potential for ongoing inl:e;-gung ccmllicL .:md 
violence!. 

f'rw1lifJ:!.fi(1rL.f2flences 

Scc1iot1s 25A, 26, 28 r-mc! 29 of the Summary qfjen.ces Act] 953 specifically relate to 
'Pr.or.lll'ement for prostitution'~ 'T .i\.·i rig off the C<'lrning.s of a pro st itul e.'; 'Keeping and 
managlng brot.be!s~ and 'Penniaing premises to be used ss ;:i brothel'_ Links hetween 
pro~1 i l.LHinn and :<1e1inus ancJ org.a11iscd crlm e is we] l estahl i ~hed and d~)Cumc.nt~d, 
~APOL has in re.cent times invcsi-igflted brothels cDnnectecl Lo OMCG. l11e 
rcromm~ndc:cl offences rc[citc lo the co;-nmercialisation of prosritlltion rmht.:r 1hm1 the 
Jct of prostitution itself and there Core J suggest arc appropriflte for consideration nf 
tbe definition of \c;er!nu::; crimim1l oJTcnccs'. 

Briherv 

Section 61 Summwy qffcnces .1cl 1953 rd Ates specificarly Lo hrihery nf a police 
officer. Infi.Jtrati on of govcrnmcm ngcnci es and cmTupLion o fpLtbli~ uffic[ab 
including polic.c is an organised crlme acfrvity and nolwithstanding the !1Ummary 
Ct<Lf>.t:ificatinn should h8 includL:d in {]di.ning ''st-.•1·tm1.r criminal rffencex "_ lnclu:l'.:ion 
of this offence in I.he definition oi' ·~crious criminal offonc.es' well close any loop hole 
\vhere a person involved in serious aitd organised crime is drnrged v..iith 1m indicl:ri.ble 
c.orrup1ion o:- bribery offence b11t ncg:oti;.11.e!> a guilty plea at a summary level. Thts 
offence jS, not []-c.qnen1ly charged and d1crefore w(111ld not undu[y impact nn the 
general cn111i11uni1y. 

C onvkti GllS oh prc~r..ribecl kin cl 

Section 35 of~bc Act creates i::hc new offence nf 'Crin:inal Association'. Under 
SecLioo 35 (3) aLj offenc!:! i~; cons"titlticd where a persnn v.,.·ith ·convictions of fl 
p;:esdhed kind' associatex 6 Lime~ or more ln f'l 12 moml: pe::ioc \Vith anolhcr person 
,,,vho !ms 'r.:nr:vfrtions of 11 pn:.scriht:d kin cl'. The offence im;:io:-;c~ H r-m1;-; imum pt:nfilly 

of 5 years imprisonment, whid1 is clas:"li ricd a.s a minor indfcrnbk offence by viltu~ of 
the S5 {3) (ii) of the Summary Procedures Act } 921. 

. . 

J:·irgcti L1g assoC',iati on,:; bct\'v'c.cn persons with 'con vi ct ions of.'\ prescribed kl nd' 
presents the Gnvern1nenr with the oppor1lm1Ly Lo furthc:r rccluc:e crime by t.::irgel:ing 
assodations that have Lne potcmia[ to result in rhe commis.~io~i or ~riminal offonccs. 

Cons.i tk:rnti on of L:1e offoiiCCS ~bat consiitutc: 'C(1~Wi c.Li on.:; 0 r n prC.'W:[b:xl ki ncr is 
important <.lS this category h;!.5 the potcnti<:il to i1'1pac·L acro~s a wide vm;·:::ty· of 
c.1·i min al iry. 



I recommend that 'convictions oL;t prescribed ki1id' he limited to: 

l. Convic..:tion.s for all niajor indicmhlc offences 
2. Conviclions undt:r the Serious r.md Organised Crime (Ointrnlj A cl 2008 
3. Convicdons for attempt, ctHlTi~cl, procure aid or abet~ m· consp1rncy I.() cornrnh rmc 

nf Lhc above offoncei; 

Inclui;ion of all maior ind ic1 r1 hie o:fTenc:::s c11sures th~ I. the fegi ~1 ati on tal'!!.ct.s onJ v 1.h:! 
most serious. of cri~1e offonders withouL limiting the scope nf conviction; to spe.cific 
Ac.ts. Th )s is impmtant when conside;ing Lhe ::-vol vi rig r:md d i"'::!rsi fie<:: nature of 
serious (l.nd orga11 ised c•inic ac1i viti es t.lcro~~ I cgis:ation and juri sd i cti ons. 

Inch.1sio1~ of convLc1io~·1 under the Serious ond Organi,l1'!d Crime (Control) Act 2008 is 
i:i.pprnprinte as these offences are aimed nt disn1pti11g and restricting the acl.ivitie~ oC 
crin1inaJ orgAni~atinn.s, their members and assnc.imes. 

[ note 1.h a1 ph;lse 2 n r Lhe Govern men I.' !i ~t:gislation reform prngnun is i n1 ender! to 
introch1ce specific orgm1isccl crime offem::e:l and I mn 1:1dvised tfo1t these offonc.cs will 
be placed. \vitl1i 11 the Serious and Organi.rnd Crime (Contro~i A ct 2008. lnclt1di ng. al 1 
offence.~ under Lh1s Act ensures thf.Jt futurn convicdons for criminal offonci!.S Rimed a1· 
disrnpting and dismantling orgm1i:o;ed crime al'c captured hj.i lhi.s criminal assodmion 
offenc.c and cxpflnrl the disruption capacity within the targel groups. 

1 recognise· !he I mp act n ~- 5::.:ction J 5(3) o F the Act has ibe potential lo be much 
broader on the cnmrnun1ty tha11 associal.icms occurring v.,lj_th a 'membt::r of a dc.ctarccl 
organisalion' nr persons subjccr to l'l con1.ml ortler. linlike the memhership in a 
declared nrganisa.ticm OT a control order, a c.nnvicLion remains with .f! penmn 
imldinitdy. I also note that by virtue of Seclion 35 (8) of the. Act at this time, pt:rnnn~ 
with ·cunviclions cir a pre.scribed kind' do .nol ho.:.vc acccs:s to the ·reasonable ex~i.:.se::' 
defence provided to the broader cnmmuntty by vir1:1.ie of .S ~ S (7). Their 011 I y ah[ I ity to 
have an ussociaiion disrcg;.irded for the purpose of this offence rcl}e::; nn lhe ~lated 
'disr<:!gardc.d assoc[c.tions' llndcr S~5 (6). 

In addres~in g these is.sues I recommend Lhat a fonc 1 imit of 10 yearn, nm including 
any period ofincan~erstion, apply tn a 'conviction of;.) pr:::~crihcd kind'. 

Applying ll i:ime !imi1 ()n a relevant coP.victiCll~ w(l';.tTcl rirovidc the opportuaity to 
remove fro111 the reach of the legii;latit)rt a person '>vhn had a 'c.nnvic:ion of a 
prescribed kind" but. had demrmstrnli:::cl ~brnugj1 the l'l bse11ce nf 1:110.y rur.Lher indic·J'l blc 
corwic.ti ons or pel"i otis of i 11carc~rnti 011 that they are le.% Ii ki::ly LO t:::-igngc in sc.rio:rs 
crimiaal rictivity in the fmure. 

Bccr-mse nf1.he hrnaderapplicatio11 of'the n.ffence ofCriwilnal Association. (!ll 
argL1ment may be:.: puL f(m-vsrcl to re~tric1 Lhe 'cc~nvic~ions of r:i p;·c!'c1·ihec ki::ld' Lr. 
o['fcnc.cs wlicrc there ~s fl strong com:~lation bct\1.,1cen crime types; for cx~1mplc. 
rC1bbery and drug dealing. I n.:-.commi.~ncl l'l!}f:lins1 atlopti1~g t~1is a:ppi-oar.lr for 1he 
following reas.nns. 
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S crio1 ;:;. ::ind org<!ni~~cl ci:[ 11·,e nffcml ::'rs ~ire ada1r. ive <:~ml h~1ve been ;Jrcparr:x: I c 
di ver:)i Py their cTin'I inal act ivi Lies to meet the needs of in di viduc.l criminal enteq1ri scs. 
T ,i',;.cv..-is:::: 1.i1e uynm~1i.c nature of organised crime syndic ales rmd nelworks, 01.usidc 
OMCG, )s ofL.;::;i nui cl in me111bcr5hip, dc~c11111ncd more by experience anc sk.ilis in a 
pa1tic1.ilar crime type. SAPOLs seri()US crime investig{}tions in 2007 have confirmed 
thaL people \Vlth .skills in w1stly di:ffcre.111: crime type~ do assocfate for these rea.somL 

Dis re ggird e cl A :'i ~o c i a ti.P ns 

Sectiori 35 (6) ofr.he Act provides Lhat certain assoc.iatinn::. will be di:::;regarclcd for the 
Pl.111J<1:i::e~ of offences under Criminal Assodations unles~ lllc Crov;:n can prove to the 
comt that a pi'lttict1lar association was not rea~om1ble in the circum.~1.rinccs. 07the:-:e 
as.sociations the following requir~~ regulations: 

L assnc1a{ion:-; occurring at a course of training or crl11cation of s pre.sL:~friccl kind 
betwc:cn per~Dns e.nroll~d in Lhc course: 

2_ flllsnctattons occu1Ti ng at a rchabilitrition, counsc I ling m therapy se!'>"iion of ;::i 

pr~.<>tribccl kind; 

.3. 8.'lSflciaiio11s of fl prescribed k]nd. 

I ['ll11 advi~ed tlrnt ;:it thfr; lime Leg::il Pol-icy f.lnd LcgislaHo:i ~ection within your 
departrncnr is under~aking coni::ullation wfth external agencies v,:ith respect to thei:;e 
sped r;c n:.:.gul(l.tioni;:;_ 

lt i:> impo:-tr'.1111" 111 ma?maining the eHectivcrie.~:-. o(thc Criminal As.wciatirm lcgislfltion 
thal. any prcscrib~d wur8e of t·aining M c.duc;llinn; pl'escribe<l rchabilllr.11.ion, 
couns.ell ing or tbi:::mpy sess{on; or associalions of a prcsc.ri beci kind he Jinked 1o a 
legislative anthodty _justifying rhc associatcon. Jn sdc.lition to this. requircmem. ii i::; 
al s.o nccessnry thnL that the ;:i;:;snc1mi ons sre of a kind thaL ::upports the existence of 
documentary or mher sufficient evid~nce of a persons bona f·idc participa.t:nn or 
requirc1:1en t le• aa~ncl so ~hat po lice i nvcstigati ons can be undcri:akcn to con JI nn or 
reful.e :>Latcmcnt~ m.;ide by;~ person ,.vi1h respect ro Lbc;r associf1tion.s_ 

(Malcolm A Hyde) 
q;.!T\·1MT.SSJON_J;-R OF POUCE 

/ 
p .lune 200~ 




