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frefer W the current Jegisiative reform being underizken by Lhe Government with
advice from SAPOL and in particnlar the development of regulations in support of the
Serious and Organised Crime (Conirol} Act 2008 (hercinaRer referred 1o as the
“Acr),

The repulations nnder this Act relate specifically to the definition of ‘serious criminal
offences’ by virtuz of Seetion 3; the definition of ‘convictions of g preseribed kind'
relevant to the offence of Criminal Associations under Section 35 (3yand to a
munber of ‘disregarded nssociations’ under Section 35 (6) of the Act.

In the preparation and drafting of these regulations T provide 1he following advice.

Dcfinition ol “Serious Criminal Offences™

‘Serious erimingl offences” are direetly linked o *serious eriminal activity’ under the
Acl. Serious eriminal activity s a Fundamenial evidentiary requirerment in suppont of
a ‘declaration’ rade against an arganiaation; and a ‘control order” issued by a
Mngisivaie’s cewrl against an individual, Jt further relales o one of & number of
enmsiderations a Scmior Palice Officer must have regard to when i3suing a public
safety order.,

The definition ol *serions eriminal offences” allows for all indictable nffences,
whelher major or minor, relevani to either an arganisalion ar an individoal, 1o be
presenied as part.of an applicalion of a declaration or contref order,

The: broad and non prescriptive nature of tns definition 18 intentional in jls design, io
caplure historie, present and [uhire serions effences commilied by individunls ar
members of seriowes and orpanised erime groups.

Furthermore this definilion seeks to countey the abilisy of serinus and orzanised crine
groups ta diveraify and re-fnous foture criminal activities anlside the reach nd more
preseriplive icgisiation. :

I understand Lthat during the recent pariiamentary debate in the Legisiative Council om
the Act, attempls were made ithrough amendimenis by cross bench membiers to
prescribe in Jzpislation calegories af crimes Lhat would conslitute this definition and
that on cach oeeasinn fundamenral crimes underiaken hy serious and organised crime
groups; for cxmmple, cornpuler arime., identity theft and moeney laundering were
nverlooked. This highlighis the dangers of being too prescriptive in the definition.
Furthermore waily further legislative initiatives ecurrently heing developed under the



My reasons [or ithese specific affence iypes are outlined as folows:

Swmemary Firearms Offencus

Fircarms arc key ihstruments of violenee in OMCG enllure. SATOL investzations
into OMCG related firearms and weapons offending over the past 7 years highlighis
eontinued pessession and use of firearms and weapons by haoth OMCG mombers and
associates, Possession and use of these weapons in public places (includinp licensed
premisest has and continues io present a sericus risk to public salety,

Firearms offences under Sections 11, 14, 14a, of the Fircarms Aci. 1977 relating Lo
possession, use, acquisition and supply of firsarms are relevant to the definition of
‘serious eriminal effence’. Whilst these are indictable offences by stict

classification, the respective lenistation provides for prosecutorial discretion to deal
with these offernces as swmmary matters, thereby resulling in summary convictions,

A number of autlaw motoreycle gang members and thelr associates have surunary
convictions for firearms offences uader the Firearms Act 1977, Whilst SAPOL has
charged outlaw motorcycle gang menthers and associates with majar indicrable
firearms offences as o result of investigalions, many of these have resulied in
SUMMAryY convictions.

Exclusion of Airearms offenees heard and determined summarily would leave a
significant gap in being able to present relovant evidence od both serious criminal
activily and the risk to public safery posed by OMCG members and associaies as well
as members of other serions and organised crime groups.

Firearms offences under Sections 13 (1ay and 13 (10) Sunmary Offences Aet 7933 for
example, relate to conwrol of a loaded firearm or firearms and leaded magazine in a

public place; and cairying or having control of a loaded fircarm or lircanm and [oaded
magazine in a public place. These types of summary offences are relevant 10 OMCEG

and gang related violence in public places.

Furlhermore, [ am advised that durieg the debate n the Lemslative Conneidl on this
issue, ihe Member of the Legislaiive Couneil, Sandra Kanck was prepared 1o aceent
SAPOL advize that Mrearmis offences of a summary nature should be included wilhin
the definition ol ‘serious eriminal nifences’ and included ihis in her proposed
amendmenl 1o preseribe erime types within the Act.

Poyscsyions of Dengoerouy Articley, Profibited Weapony

Like firearms, weapons are also key mstrnments of violenze in OWMCG culliore and
there is a strong correlation between OMCG members and essociates with the
possession of prohibited weapons and dangerous articles. The possession of such
weapons is more generally a feature of many crime groops. SAPOL investipations
into OMCG possession of firearms and weapons specifically herween 2006 and 2007
resulted in the continued seizure of such weapons including hand held stun-guns
{some disguised us mabile telepbones), knuckle dusters, dockle edged knives and Lhe
like, Tn many cases these weapons accompanicd otiwer illegal firearms,
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Governmeat’s ‘egislalive reform program o address serious and organised erime,
future offences may have been excluded.

I am advised that efficers from within Legal Policy and Legislation Section of your
departmen! ave curreritly assessing a number of non crime related indictable oflences
for your consideration of exclusion fram the definition of *serious criminal offences’.
SAPQL is able to provide advice on these affences, once identified, {or their
relevance 1o serions and orpgantised erime,

For the reasons [ have autlined above, it 18 my reconmnendation that no indiclable
offence relating to criminal activity {major and minor) be excluded fram *he definition
of ‘serinus criminal olfences’. )

The definition ol “serious eriminal offences’ alse provides for prescrising sunmmary
offences, T nole that the Summary Offences (General) Regulations currently Jist a
aumber of summary offences for the purpose of ant-letification proceedings under
the Summiary Offences Act, 1953 and that Lthey have a direcl relationahip o OMCG.
It is my view Lhat dhat these offences remain relevant io he definition of ‘serious
criminal offences’ and should be included. '

These specifie offences wers confined to erimes likely 1o be fbund within or relevan!
10 an outlaw motorcycle pang clubhouse, and in consideration of Lthe broader
application of the Act argeling critinal organisations, its members and their
associates it is appropriale o expend upon these offences, with appropriaie
justification,

In addivion 1o ihese offences T recornmended the following snmmary alfences with
links 10 serious and organised crime activity he conaidered for inclusion:

1. Fircarms offencss uader the Summary Qffences Act 1933

2. Firsarms oflences under the Firearms Act 1977 thal have been heard and
desermined zs summeary offences

3. Posscssion of “dangerous aruicles’ and ‘prohibited weapons® under the Summary

Offences Act 1933 -
4, Possession, manufacture, sale or supply of body armour under the Summary
Offences Act 1953
Progritutior offences relaling 10 *procurement for prostitution’; *living of the
carnings of a prosiitule’; ‘keeping and managing broshels’ and ‘pormitting
premises to be used as a brothel’
6. ‘Bribery” under ihe Sommary Offences Act 1233
7. Attempl, counse], procure, aid or abet and conspiracy 1 commit any o these
offences

M

t consider it impaortant that in drafiing these regulations that they are ot 50 specific in
their reference 1o parlicular Sectinn numbers within legislation that they exciude or
limit the scope of relevant evidence ol historic or future offences,

The relevance of this for the Act is that avidence put forward in support of &
declaralion, o conwrol order, or public safery order allows [or the use of ¢vidence of
past and present serious criminal activity,
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Pussession, manufictiure, dead, sell supply of Sodv Armour

Rody Armour under Section 134 (1 (a) and (b) of the Swmmeary (Yffences Act 1933
relates Lo manufacture. sell, snpply, or deals in body armour, and the possession of
hody armour. Possession ol body anmour amaongst ocutlaw moloreyele gang members
i a growing concern for SAPOL. In successive SAPOT. Operations in 2006 and
2007, body armowr was located In prennses accompanicd by firearms and
ammunition. In some cases body armour contained conceaied kand puns, The
location and seizure of hody armour from the general community is not an everyday
oceurrenee. Like fireayms and weapons, body armour is an atiractive commaodiiy far
OMCG, associated with thelr history and polential for ongoeing inter-gang conflicl and
violence.

Prastituticon (hiences

Scetions 23A, 26, 28 and 29 of the Sunumary Offences Act 1953 specifically relate to
‘Procurement for prostitition’: “Tiving off the earnings of a prostitute’; ‘Keeping and
managing brothels’ and ‘Permitiing premises (o be used as a brothel’.  Links hetween
orostilation and sertous and organised crime is well estallished and documented.
SAPOL has in recenl times investipated hrothels connected 1o OMCG, The
reeonumended offences relate 1o the commercialisation of prostitution rather than the
act of prostitution itself and therelore | sugpest are appropriate for consideration of
the cdefinition of *serious criminal oflences’.

Bribery

Section 61 Swummary Offences Act 1933 relates specifically to bribery ol a police
officer. Infltration of povernment apencies and earruplion of public officials
including police is an organised crime activity and notwithstanding the summary
ciassification should he included in defining “seriowy criminat offences . Inclusion
of this offence in the definition of *scrious criminal offences’ will close any loop hole
where a person involved in serious and organised crime is charged with an indiclahle
coriuption or bribery offence but negotiates a guilty plea at a summary level, This
offence is not frequently charged and therefore would not unduly impaet on the
general communily,

Convictions of a prescribad kind

Section 35 of the Act creates the new offence of ‘Criminal Association’. Under
Seclion 32 (3) an olfence 15 constiteiad where a person with “conviciions of a
prescribed kind'® associates 6 imes or more in a 12 menth period with another persen
whn has ‘enrvictions of a preserihed kind®. The offence imposes & muaxiomum penally
of 3 years imprisonment, which is classified as 2 minor indictable offence by virtuz of
the S5 {3) (ii) of the Sumnteny Procedures Act 1927

Targeting associations between persons with ‘convictions of a preseribed kind®
presents the Government with the opportunily le further rechice erime by targeting
associations that bave the potential to result in the commission ol criminal oifences.

Consideration of (e offerces that constitute ‘convictions of 2 preseribsd kind™ is
important as this sategory has the potential to Impaci across a wade varioty of
eriminality,



I recommend that ‘convictions of # prescribed kind® e limited to;

Convictions for all major indictable offences

Convictons under the Serious wid Organised Crime (Control} Act 2008
Convictions far attempt, counsel, procure aid or abet, or conspiracy 16 commit e
of lhe above offences
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Inclusion of all major indietable afiences cnsures ihal the fegislation targets only the
most serious of crime offenders withoul hmiting the scepe of conviclions to specific
Acts, This is important when considering the evolving and diversified nature of
serious and organised erime activities across legistation and jurisdictions.

Inclusion of conviction under the Seriowy and Orpanised Crime (Controll Aot 2008 s
appropriate as these offences are aimed at disrupling and restricting the aclivities ol
criminal organisations, their members and assoctaes.

[ note ihal phase 2 ol the Governmenl's iegislation reform program is intended to
intraduce specific organiscd crime offences and [ am advised that these offences will
be placed within the Serious gnd Organised Crime (Comprol) Aot 2005, Including all
offences under this Act ensures that future convictions for criminal offences aimed at
disrupting and dismantling organised crime are captured by 1his criminal association
oflence and expanrd the disruption cupaeity within the targel groups.

[ recognise the impact of Section 35(3) of the Act has the potential (o be much
broader on the eoommunity than associaliins oceurring with & ‘member of a declared
oTanisabon’ or persons subjecr to a control order. Unlikes the membership ina
declared srganisation or a coniral order, a conviclion remnains with 2 person
indefinitely. Talso aole that by virte of Section 35 (8) of the Act At this time, persons
with “conviclions ol a prescribed kind” do pot have acecss 1o the “rzasonable excuse’
defence provided to the broader community by virtue of 35 (7). Their anly ability 1o
have an association disregarded for the purpesc of this offence relies on ihe stacd
“disrepgarded associations’ under S35 {6).

Tn addressing dhese fssues [ recommend that a time limit of 10 years, not including
any period of incarceration, apply to a ‘conviction of a preseribed kind®,

Applying a ime Hnit on a relevant conviction would provide the apportunity 1o
remove from the reach of the legislation a person wha had s 'canviction ol a
prescribed kind’, buf had demonstrated through the absence of any lurther indiciable
convictions ar periods of incarceration that they are less likely W engage o serious
criminal acrivity in the fiture.

Beeause of the broader application of the nffence of Criminal Association. an
argument may be pul lorward to restrict the ‘convictions of a preserihed kind® (e
offences where there is a strong corelation between crime types; for example,
robbery and drog dealing. I recommuend against adepting this approach far the
Tollowing reasons.
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Serious and arganised crime nifendsrs are adapiive and have heen grepared o
diversify their criminal activitics 1o meet the needs of individual criminal entemprises.
Taixewise lhe dynamic nature 0f organised crime syndicales and networks, oulside
OMCG, is often Auid in membership, determined more by experience ana skilis in a
particular erime type. SAPOLs serious crime investigations in 2007 have conlirmed
thal people with skills in vastly different erime types do associate for these ressons.

Disr

coarded Agsociations

Section 35 (6) of'the Act provides that certain assaciatioms will be disregarded for the
purposes of offences under Criminal Associations unless the Crown can prove to the
courl that a particular association was not reasonable in the circumsiances, 7 these

associations the following require regulations:

La

agsnciations occurying at a course of {raining or cducation of a preseribed kind
hetween persoens enrollad in the course:

associations occurring at a rehabilitation, counsclling or therapy session of a
preseribed kind;

assaciations of a preseribed kind.

[ am advised that at this {ime Legal Policy and Legislation Section within your
depariment is underiaking consultation with external agencics with respect to these
specilic regulations.

Ttis
thal.

impaostant in matniaiming the effectiveness of the Criminal Association legislation
any presericed courss of training or education; prescribed rehabilifalion,

counseiling or therapy session, or agsociations of a preseribed kind be linked 1o a
legislative anthority justifying the association. In addition to this requirement, 11 s
also necessary thal that the associanons are of a kind that supparts the existence of
documentary ar other sufficient evidence of a persens bona fide participation or
requirerient Lo aitend so that police investigations can be undertaken 1o conlinn or

refule siatcmenis made by = person with respect to their associations.
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